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LONGITUDINAL PIPELINE
ENCROACHMENT AGREEMENT

At or near Mile Post 88.15 on the Milwankee Subdivision
Location: West Allis, Milwaukee County, Wisconsin

THIS AGREEMENT (“Agreement”) is made and entered into as of July 28, 2009, (“Effective
Date™) by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation,
("Licensor”) and CITY OF WEST ALLIS, to be addressed at 7525 West Greenfield Avenve, West
Allis, Wisconsin 53214 (“Licensee”).
IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS;

Article 1, LICENSOR GRANTS RIGHT.

In consideration of the License Fee to be paid by the Licensee and in further consideration of the
covenants and agreements herein contained to be by the Licensee kept, observed and performed, the
Licensor hereby grants (o the Licensee the right to construct and thereafter, during the term hereof, to
maintain and operate one underground 10 inch pipeline encroachment for transporting and conveying
sanitary sewage only, (hereinafter the “Pipeline”), in the location shown and in conformity with the
dimensions and specifications indicated on the attached print dated July 24, 2009 and marked Exhibit
“A”, attached hereto and hereby made a part hereof. Under no circumstances shall Licensee modify the
use of the Pipeline for a purpose other than transporting and conveying sanitary sewer, and the Pipeline
shall not be used to convey any other substance, any fiber optic cable, or for any other use, whether such
use is currently technologically possible, or whether such use may come into existence during the life of
this Agreement.

Article 2, CONSTRUCTION, MAINTENANCE AND OPERATION,

The grant of right herein made to the Licensee is subject to each and all of the terms, provisions,
conditions, limitations and covenants set forth herein and in Exhibit B, attached hereto and hereby made
a part hereof,

Article 3. IF WORK IS TO BE PERFORMED BY CONTRACTOR.

If a contractor is hired by the Licensee to do any of the work performed on the Pipeline (including
initial construction and subsequent relocation or maintenance and repair work), then the Licensee shall
require its contractor to execute the Licensor's current form of Contractor's Right of Entry Agreement.
Licensee acknowledges receipt of a copy of Contractor's Right of Entry Agreement and an understanding
of its terms, provisions, and requirements, and will inform its contractor of the need to execute the
Agreement.  Under no eircumstances will Licensee's contractor be allowed onto Licensor's property
without first executing the Contractor's Right of Entry Agreement and the contractor providing to the
Licensor the insurance binders, certificates and endorsements described in the Contractor's Right of Entry

Agreement.
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EXHIBIT B

Section 1, LIMITATION AND SUBORBINATION OF RIGHTS GRANTED.

A. The foregoing grant of right is subject and subordinate to the prior and continuing right and
obligation of the Licensor to use and maintain its entire property including the right and power of
the Licensor to construct, maintain, repair, renew, use, operate, change, modify or relocate
raifroad fracks, signal, communication, fiber optics, or other wirelines, pipelines and other
facilities upon, along or across any or ali parts of its property, all or any of which may be freely
done at any time or times by the Licensor without liability to the Licensee or to any other party
for compensation or damages.

B. The foregoing grant is also subject to all cutstanding superior rights (including those in favor of

licensees and lessees of the Licensor’s property, and others) and the right of the Licensor to renew
and extend the same, and is made without covenant of title or for quiet enjoyment,

Section 2, CONSTRUCTION, MAINTENANCE AND OPERATION.

A, The Pipeline shall be constructed, operated, maintained, repaired, renewed, modified and/or
reconstructed by the Licensee in strict conformity with (i) Licensor’s current standards and
specifications (“UP Specifications™), except for variances approved in advance in writing by the
Licensor’s Assistant Vice President Engineering — Design, or his authorized representative; (ii)
such other additional safety standards as the Licensor, in its sole discretion, elects to require,
including, without limitation, American Railway Engineering and Maiutenance-of-Way
Association ("AREMA?) standards and guidelines (collectively, “UP Additional Requirements”),
and (iii} all applicable Jaws, rules and regulations (*Laws™). If there is any conflict between the
requirements of any Law and the UP Specifications or the UP Additional Requirements, the most
restrictive will apply.

B. All work performed on property of the Licensor in conmection with the construction,
maintenance, repair, rencwal, modification or reconstruction of the Pipeline shall be done to the
satisfaction of the Licensor.

C. Prior to the commencement of any work in connection with the construction, maintenauce, repair,
renewal, modification, relocation, reconstruction or removal of the Pipeline where it passes
underneath the roadbed and track or tracks of the Licensor, the Licensee shall submit to the
Licensor plans setting out the method and manner of handling the work, including the shoring and
cribbing, if any, required to protect the Licensor's operations, and shall not proceed with tlie work
until such plans have been approved by the Licensor’s Assistant Vice President Engineering
Design, or his authorized representative, and then the work shall be done to the satisfaction of the
Licensor’s Assistant Vice President Engineering Design or his authorized representative, The
Licensor shall have the right, if it so elects, to provide such suppori as it may deemn necessary for
the safety of its track or tracks during the time of construction, maintenance, repair, renewal,
modification, relocation, reconstruction or removal of the Pipeline, and, in the event the Licensor
provides such support, the Licensee shall pay to the Licensor, within fifteen (15) days afler bills
shail have been rendered therefore, all expenses incurred by the Licensor in connection therewith,




Licensee. If it is, Licensee will telephone the telecommunications company(ies) involved,
arrange for a cable locator, make arrangements for relocation or other protection of the fiber optic
cable, all at Licensee’s expense, and will commence no work on the Licensor’s property until all
such protection or relocation has been accomplished. Licensee shall indemnify and hold the
Licensor harmless from and against all costs, Hability and expense whatsoever (including, without
limitation, attorneys' fees, court costs and expenses) arising out of or caused in any way by
Licensee's failure to comply with the provisions of this paragraph,

B. IN ADDITION TO OTHER INDEMNITY PROVISIONS IN THIS AGREEMENT, THE
LICENSEE SHALL INDEMNIFY, DEFEND AND HOLD THE LICENSOR HARMLESS
FROM AND AGAINST ALL COSTS, LIABILITY AND EXPENSE WHATSOEVER
(INCLUDING, WITHOUT LIMITATION, ATTORNEYS' FEES, COURT COSTS AND
EXPENSES) CAUSED BY THE NEGLIGENCE OF THE LICENSEE, ITS
CONTRACTOR, AGENTS AND/OR EMPLOYELS, RESULTING IN (1) ANY DAMAGE
TO OR DESTRUCTION OF ANY TELECOMMUNICATIONS SYSTEM ON
LICENSOR'S PROPERTY, AND/OR (2) ANY INJURY TO OR DEATH OF ANY
PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS
COMPANY, AND/OR ITS CONTRACTOR, AGENTS AND/OR EMPLOYEES, ON
LICENSOR'S PROPERTY, EXCEPT IF SUCH COSTS, LIABILITY OR EXPENSES
ARE CAUSED SOLELY BY THE DIRECT ACTIVE NEGLIGENCE OF THE
LICENSOR. LICENSEE FURTHER AGREES THAT IT SHALL NOT HAVE OR SEEK
RECOURSE AGAINST LICENSOR FOR ANY CLAIM OR CAUSE OF ACTION FOR
ALLEGED LOSS OF PROFITS OR REVENUE OR LOSS OF SERVICE OR OTHER
CONSEQUENTIAL DAMAGE TO A TELECOMMUNICATION COMPANY USING
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LICENSOR'S PROPERTY OR A CUSTOMER OR USER OF SERVICES OF THE

FIBER OPTIC CABLE ON LICENSOR'S PROPERTY.

Section 8. CLAIMS AND LIENS FOR LABOR AND MATERIAL; TAXES,

A. The Licensee shall fully pay for all materials joined or affixed to and labor performed upon
property of the Licensor in connection with the consiruction, maintenance, repair, renewal,
modification or reconstruction of the Pipeline, and shall not permit or suffer any mechanic's or
materialman’s lien of any kind or nature to be enforced against the property for any work done or
materials furnished thereon at the instance or request or on behalf of the Licensee. The Licensee
shall indemnify and hold harmless the Licensor against and from any and all Hens, claims,
demands, costs and expenses of whatsoever nature in any way connected with or growing out of
such work done, labor performed, or materials furnished,

B. The Licensee shall promptly pay or discharge all taxes, charges and assessments levied upon, in
respect to, or on account of the Pipeline, to prevent the same from becoming a charge or lien upon
property of the Licensor, and so that the taxes, charges and assessments levied upon or in respect
to such property shall not be increased because of the location, construction or maintenance of the
Pipeline or any improvement, appliance or fixture connected therewith placed upon such
property, or on account of the Licensee's interest therein. Where such tax, charge or assessment
may 1ot be separately made or assessed to the Licensee but shall be included in the assessment of
the property of the Licensor, then the Licensee shall pay to the Licensor an equitable proportion
of such taxes determined by the value of the Licensee's property upon property of the Licensor as
compared with the entire value of such property.




or tracks of the Licensor and shall restore, to the satisfaction of the Licensor, such portions of such
property to as good a condition as they were in at the time of the construction of the Pipeline. If the
Licensee fails to do the foregoing, the Licensor may, but is not obligated, to perform such work of
removal and restoration at the cost and expense of the Licensee. In the event of the removal by the
Licensor of the property of the Licensee and of the restoration of the roadbed and property as herein
provided, the Licensor shall in no manner be Hable to the Licensee for any damage sustained by the
Licensee for or on account thereof, and such removal and restoration shall in no manner prejudice or
impair any right of action for damages, or otherwise, that the Licensor may have against the Licensee.

Section 12. WAIVER OF BREACH,

The waiver by the Licensor of the breach of any condition, covenant or agreement herein
contained to be kept, observed and performed by the Licensce shall in no way impair the right of the
Licensor to avail itself of any remedy for any subsequent breach thereof,

Section 13, TERMINATION,

A. If the Licensee does not use the right herein granted or the Pipeline for one (1) year, or if the
Licensee continues in default in the performance of any covenant or agreement herein confained
for a period of thirty (30) days after written notice from the Licensor to the Licensee specifying
such default, the Licensor may, at its option, forthwith immediately terminate this Agreement by
written notice,

B. In addition to the provisions of subparagraph (a) above, this Agreement may be terminated by
written notice given by either party hereto to the other on any date in such notice stated, not less,
however, than thirty (30) days subsequent to the date upon which such notice shall be given.

C. Notice of default and notice of termination may be served personally upon the Licensee or by
mailing to the last known address of the Licensee. Termination of this Agreement for any reason
shall not affect any of the rights or obligations of the parties hereto which may have accrued, or
liabilities, accrued or otherwise, which may have arisen prior thereto.

Section 14, AGREEMENT NOT TO BE ASSIGNED,

The Licensee shall not assign this Agreement, in whole or in part, or any rights herein granted,
without the written consent of the Licensor, and it is agreed that any transfer or assignment or attempted
transfer or assignment of this Agreement or any of the rights herein granted, whether voluntary, by
operation of law, or otherwise, without such consent in writing, shall be absolutely void and, at the option
of the Licensor, shall terminate this Agreement.

Section 15. SUCCESSORS AND ASSIGNS.

Subject to the provisions of Section 14 hereof, this Agreement shall be binding upon and inure to the
benefit of the parties hereto, their heirs, executors, administrators, successors and assigns.




*  Alternate Employer endorsement 1SO form WC 00 03 01 A (or a substitute form providing
equivalent coverage) showing Railroad in the schedule as the alternate employer (or a
substituie form providing equivalent coverage).

D. Railroad Protective Liability insurance. Railroad Protective Liability insurance written on 1ISO
occurrence form CG 00 35 12 04 (or a substitute form providing equivalent coverage) on behalf of
Licensor as named insured, with a limit of not less than $2,000,000 per occurrence and an aggregate of
$6,000,000. A binder stating the policy is in place must be submitted to Licensor before the work may be
commenced and until the original policy is forwarded to Licensor,

E. Umbrella or Excess insurance, 1f Licensee, and/or Licensee's contractor, utilizes umbrella or
excess policies, these policies must “follow form” and afford no less coverage than the primary policy,

Other Requirements

F, All policy(ies) required above (except worker’s compensation and employers liability) must
include Licensor as “Additional Insured” using ISO Additional Insured Endorsements CG 20 26, and CA
20 48 (or substitute forms providing equivalent coverage). The coverage provided to Licensor as
additional insured shall, to the extent provided under ISO Additional Insured Endorsement CG 20 26,
and CA 20 48 provide coverage for Licensor’s negligence whether sole or partial, active or passive, and
shall not be limited by Licensee’s liability under the indemmity provisions of this Agreement,

G, Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate
of insurance), unless the law governing this Agreement prohibits all punitive damages that might arise
under this Agreement.

H. Licensee waives all rights of recovery, and its insurers also waive all rights of subrogation of
damages against Railroad and its agents, officers, directors and employees. This waiver must be stated on
the certificate of insurance.

1. Prior to commencing any work, Licensee, and/or Licensee's contractor, shall furnish Licensor
with a certificate(s) of insurance, executed by a duly authorized representative of each insurer, showing
compliance with the insurance requirements in this Agreement.

L All insurance policies must be written by a reputable insurance company acceptable to Licensor
or with a corrent Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do
business in the state in which the Utility is located.

K. The fact that insurance is obtained by Licensee, and/or Licensee's contractor, or by Licensor on
‘behalf of Licensee, and/or Licensee's contractor, will not be deemed to release or diminish the liability of
Licensee, including, without limitation, liability ender the indemnity provisions of this Agreement,
Damages recoverable by Licensor from Licensee or any third party will not be limited by the amount of
the required Insurance coverage.




